THE FUTURE OF THE CLIMATE CHANGE REGIME
AN OVERVIEW OF KEY ISSUES
Meinhard Doelle

This draft paper provided as background for the CANet conference in September, 2005 is
part of a chapter in a thesis on climate change, compliance and the future of the climate
change regime. This particular section considers the future of the climate change regime,
reflecting in particular on the current state of the regime, the role of compliance with
obligations under the Kyoto Protocol, and some external influences on the climate change
regime. Please note that sections of this paper may not make complete sense without the
context provided in other chapters. It was not possible to rewrite the paper to make it a
stand-alone document. It will hopefully still serve as a useful background document for
those particularly interested in the post 2012 debate.

In considering the future of the climate change regime, it is important to keep in mind
that the current level of commitment to this issue may in part be a reflection of the level
of uncertainty about exact nature of the future impact of climate change, and likely also
the fact that the major impacts are generally not expected for some time to come. If this
is the case, and the trend in the science continues to be toward greater certainty that
human activities are causing climate change, one would expect that by 2012 to 2015, the
perception about the importance of climate change, the urgency of addressing climate
change, and the consequences of not addressing climate change in an internationally
coordinated manner will be much higher than it is now.

This means that the pressure on countries to meet their obligations will likely be much
higher in 2012 to 2015 than it is now. As a result, decisions about whether to purchase
credits during the true up period to come into compliance with first commitment period
obligations, for example, will likely be made in a very different context than the context
within which the Kyoto Protocol and the compliance system were negotiated.

As we move from compliance with Kyoto to the future of the climate change regime, any
analysis will have to consider the principles on the basis of which future rights and
obligations might be distributed. This was an issue that was heavily debated during the
negotiations on the Kyoto Protocol, but never resolved, resulting in pledge based rather
than principle based targets for Kyoto.! The principles that have dominated this debate
over time are introduced in the next Section.

(1) THE PRINCIPLES OF RESPONSIBILITY, POTENTIAL, AND
CAPACITY

Any discussion of principles to guide the future direction of the climate change regime, to
have legitimacy in the context of the UNFCCC, ideally would have its origins in the
Framework Convention itself. Principles in the UNFCCC that are particular relevant in
this regard include the concept of “common but differentiated responsibilities™?,

recognition that developed countries need to go first’, the goal of the Convention as
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articulated in Article 2, equity for current and future generations, and agreement to take
a precautionary approach.”’

Not all commentators have founded their discussion explicitly in this context. There is,
however, a general recognition that the preamble and the first three articles of the
UNFCCC provide the starting point for any discussion about the principles that the
Parties intended to guide future negotiations. Three key principles have emerged from
this, the principle that obligations should reflect responsibility for the problem, the
principle that obligations should reflect potential to contribute to the solution, and the
principle that obligations should reflect the capacity to contribute to the solution.’

The principle of responsibility is based on historical responsibility. Accordingly, each
country would be assigned responsibility for a percentage of the GHG concentrations in
the atmosphere above the baseline of 280 at any given time. Each country is then
responsible for mitigation and adaptation costs in proportion to that percentage. This
principle is based on rights and responsibilities rather than on more practical
considerations of who can afford to do something about climate change, and where the
efforts to mitigate will yield the best results. In basic terms, historical responsibility is
reflected in the accumulated GHG emissions attributed to a given State based on past
emissions, without distinguishing between emissions before and after climate change was
identified as a potential global threat.’

The principle of potential is based on a State’s mitigating potential, or its technical
potential to reduce GHG emissions. Proposals for GHG emission reductions founded on
this principle generally use per capita emission, emission intensity or emission growth
rates to identify where emission reductions should take place. The basic idea is that
reductions should take place where there is the most room to achieve them, in countries
that are the least efficient, that have the highest emissions per capita, etc. Current per
capita emissions are often used as a simplified approximation of mitigating potential.®

One would expect any proposal based on the principle of potential to focus on how to
achieve emission reductions in the countries that have the most room to reduce emissions.
This would suggest a focus on domestic emission reductions, unless the principle is
combined with the capacity principle, and those with greater ability to pay may pay for
reductions in countries with greater potential for reductions. Another interesting issue
here is whether to define mitigating potential as the potential to reduce, or also as the
potential to avoid increases. This is particularly relevant with respect to States such as
China, India, and Brazil, where potential to actually reduce emissions may be low, but the
potential to avoid future increases in emissions may be greatest.

The principle of capacity is based on a State’s ability to pay for mitigation, its access to
technology to reduce GHG emissions, and its ability to adapt. Proposals that apply this
principle generally rely on Gross Domestic Product (GDP) or the Human Development
Index (HDI) to determine the relative capacity of States to contribute to mitigation and

adaptation efforts. The basic idea is that the richer, better off countries should do more.
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Under this principle, responsibility is assigned according to some measure of a State’s
ability to assist in the transition.’

The principle of capacity, if implemented on its own, would sidestep the question of
responsibility for creating the problem to date, and instead focus on States’ ability to
devote resources, technology, knowledge and other forms of capacity to climate change
mitigation and adaptation. Similarly, on its own, it would ignore where the greatest
potential for emission reductions is. To be implemented effectively as the overriding
principle, Parties would presumable have to rely on trading, joint implementation, and
other forms of cooperation among nations. Otherwise, the mitigation effort might be
spent overwhelmingly in rich countries. Emissions in poor countries with limited
capacity but great potential might otherwise be ignored.

What implication does the relationship between these three principles have for the
allocation of State responsibility for climate change mitigation and adaptation?
Assuming a commitment to address climate change'’, the starting point might be a global
level of emission that would ensure stabilization of GHG concentrations at levels with a
low risk of causing irreversible harm to the climate system. Given the constant evolution
of our understanding of the science, that global level of emissions would have to be
updated regularly. The principles would then either individually or collectively guide the
allocation of the obligation to reduce emissions to meet the global target. At the same
time, responsibility to assist with adaptation would presumably be resolved applying the
same principle or mix of principles.

Where do key individual States stand with respect to each of the three principles? States
with high responsibility, high capacity and high potential are generally recognized to
include the United States, Canada, and Australia. Europe and Japan are in a similar
situation, except that the potential for emission reduction is lower given that these States
are already much more efficient in their use of energy. In terms of responsibility, Europe,
because it started industrializing first, would rate higher than North America, Australia
and Japan. It is not surprising that developed countries generally have favoured a mix of
capacity and potential as the dominant principles for long term emission reduction and
adaptation obligations.

Key developing countries such as China, India, and Brazil have high potential to avoid
future emissions, but much lower capacity and responsibility than developed States.
Other developing States, such as OPEC members, Korea, and Signapore, are generally
recognized to have the highest capacity of the developing world. Most other developing
States rate low under all three principles. Not surprisingly, developing States generally
have advocated strongly for historical responsibility as the basis for allocating future
obligations.

With this in mind, how would each of the three principles influence mitigation and
adaptation obligations of key States? With respect to a number of areas of global
cooperation under discussion, the response seems uncontroversial. As a starting point,
any of the three principles would support the need to make domestic emission reductions
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in developed States. There will be some variations in the relative amount of reductions,
but no fundamental disagreement on the need for action on this front. Similarly, one
would expect developed States to generally look after their own adaptation needs.
Support for emission reduction and adaptation efforts in developing States can also be
justified on the basis of differences in historical responsibility, differences in capacity and
differences in potential. It is not surprising therefore that emission reduction in
developed States is at the heart of the Kyoto Protocol.

There are two areas, however, that are much more controversial. One is the question of
liability for climate change impacts the global community is unable to avoid through
mitigation. The other is the expectation that developing countries will commit to a low
emissions development path in return for getting help from developed countries on
mitigation and/or adaptation. Both issues are controversial for the same reason, its
resolution depends on whether historical responsibility or current capacity is the driving
force behind the resources transferred from developed to developing nations to deal with
climate change.

If the dominant principle is historical responsibility, developed States clearly are liable
for future impacts in developing States. Under this scenario, it is difficult to see how
developed States can impose conditions in return for assistance offered either on
mitigation or adaptation. If, however, the basis for assistance is capacity, and there is no
basis for liability for future impacts, it is then reasonable for developed States to expect
some commitment to a low emissions development path in return for offering mitigation
and adaptation help. One would expect this to be a key difference in perspective between
developed and developing countries. How these issues have affected the negotiations for
the period after 2012 is considered in the following Section.

(2) THE STATE OF NEGOTIATIONS UNDER THE UNFCCC

Discussions among the Parties to the UNFCCC on what should happen after 2012 have
been underway informally since COP 7. By the time the EU tried to move to a more
formal phase of negotiating future commitments at COP 8 in New Delhi in 2002, it
became clear that these negotiations would be difficult at best."' No significant progress
was made in either Milan or Buenos Aires,'* leaving discussions on future commitments
stalled. The current state of thinking on the future can be summarized by highlighting the
different perspectives on these issues in developed and developing countries.

(a) Developed Country Perspectives and Issues

* Developed countries are prepared to accept some responsibility to assume
leadership."

* Mitigation approach proposed is generally based on the concept that
economic growth and GHG emissions must be decoupled, so that
economic growth can continue while GHG emissions go down."

* There is limited willingness to sacrifice economic growth in developed
countries for GHG emission reductions."
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Some way has to be found to ensure strong action to reduce GHG
emissions is taken in developing countries (some more from a fairness or
competitiveness perspective, others more based on environmental
effectiveness).'®

Strong and effective leadership from the EU will be crucial. So far the EU
has been largely outwitted by OPEC and the US on the long term issues,
in spite of its success in reviving the Kyoto process after the US pull-out.
A key challenge for the EU has been its inability to adjust its position
during negotiations, in large part due to its process for developing EU
positions. This may get even more difficult with the recent expansion of
the EU."

There appears to be no readiness to take on the issue of liability.'®

The specific needs and perspectives of EIT’s, especially Russia and
Ukraine,1 glnd their place among developed States, need to be taken into
account.

(b) Developing Country Perspectives and Issues

The G-77 is a coalition formed because of the power imbalance between
developed and developing countries, capacity issues, and the common
demand of developing countries for development assistance. The G-77
coalition is not based on a common interest to prevent climate change.*
Subgroups, such as AOSIS, OPEC, LDC’s, Emerging Economic Powers
(India, China, Brazil), Africa, South America, and Asia all have very
different interests on this issue.*'

Lack of adequate negotiating capacity of subgroups and individual States
is a key factor in the survival of the G-77 in spite of its diverging and often
conflicting interests with respect to climate change.”

Developing countries essentially argue that the three principles of
responsibility, potential and capacity all point to Annex I country action,
not developing country action. The only one that is likely to change in the
near future is potential, as GHG emissions in countries like China and
India begin to grow significantly. There is no real opposition in the G-77
to reduction efforts in developing countries, but those efforts are seen as
the responsibility of Annex I countries.”

There is strong opposition to any discussion about Non-Annex I
commitments to reduce or curtail GHG emissions. The G-77 view is that
the way to achieve GHG emission reductions in Non-Annex countries is
through Annex I countries leading by example, and through sustainable
development assistance in the form of technology transfer, capacity
building, and resources for adaptation.**

It is clear that expectations between developed and developing countries are conflicting
on a number of crucial points. In addition, the United States has opted out of the Kyoto
process citing economic concerns and the position that the US will only take on binding
targets if developing countries take on mitigation commitments as well. In the following
Section, various proposals to overcome these challenges are assessed.
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(3) SELECTED PROPOSALS FOR FUTURE NEGOTIATIONS

Over the past few years, as the focus has started to shift from the Kyoto rules to the
period after 2012, a number of proposals have been put forward as guides for the long
term allocation of rights and responsibilities with respect to both mitigation and
adaptation. The following review of some key proposals is carried out to identify
opportunities to overcome the current impasse and move toward agreement on principles
to guide the long term allocation of rights and obligations.

The various proposals are considered in the context of the three principles described
above, responsibility, capacity, and potential. A number of principle based approaches
have been proposed. They differ mainly in their perspectives on the relevance or relative
weight to be given to each of the three principles. Some clearly choose one principles as
dominant in allocating rights and responsibilities. Others seek to blend principles.
Others yet seek to explore the impact of the various principles on the actual allocation of
emission reduction responsibilities and seek to focus debate on bridging gaps in the
results as opposed to differences in terms of the relative legitimacy of the three
principles. A few key proposals are briefly summarized below.

(a) Continuing with the Kyoto Approach of Pledge-based Obligations

This approach would see the continuation of the basic approach taken in the negotiations
leading to the Kyoto Protocol in 1997.° The advantage of this approach is that it does
not require agreement on principles, and it is easily accommodated under the current
regime. It allows for progress to be made based on individual States’ willingness to
commit to reductions while the discussion on guiding principles for long term targets
continues.

Perhaps the most apparent problem with the approach is that it appears to have led the
regime to a significant impasse. The absence of agreement on principles to guide long
term targets in combination with the recognition of the challenge of achieving reductions
are likely to make future negotiations difficult. Specifically, this approach provides little
incentives for a State to agree to do anything more than what that State was willing to do
without international cooperation. The experiences with the UNFCCC in 1992 and with
the Kyoto Protocol in 1997 have already demonstrated that it is difficult under such
circumstances to achieve meaningful reduction targets™.

The Kyoto process as the basis for distributing long term responsibility for mitigating and
adapting to climate change is problematic more specifically because it uses the
grandfathering principle by only requiring modest reductions relative to emissions in
1990. In other words, it suggests some form of entitlement by developed States in high
levels of emissions while asking developing States to reduce their already relatively low
emissions. This approach can therefore be expected to perpetuate concerns in developing
countries that climate change mitigation will limit their ability to develop”’ (Baumert,
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pages 31, 175), and make them even more reluctant to take on emission reduction
commitments themselves.

Some have suggested that tinkering with Kyoto may be enough to address these concerns.
One solution offered to this particular challenge is the use of voluntary commitments as a
first step to bring key developing countries into the fold on mitigation®® (Baumert, page
135 to 156). Another way to complement the current pledge based Kyoto approach to
GHG emission reductions is to extend the application of the CDM as the mechanism to
engage developing countries. The basis idea is to allow for CDM credits to be generated
in developing countries in a more efficient and systematic way than possible under the
project based CDM. The sector based CDM would encourage whole sectors to be
upgraded to reduce emissions.”

This proposal holds considerable promise to expand the use of the CDM. It is not likely,
however to play a significant role in overcoming the current impasse. It is not likely that
developed countries will see this as a form of commitment by developing countries.
Similarly, it will not likely be seem by developing countries as sufficient to demonstrate
that emission reductions can be made without limiting development.

In the end, the current pledge based approach is unlikely to be able to either motivate
developed States to take on meaningful emission reduction targets or motivate
developing States to take on mitigation commitments in any form. It seems clear,
therefore, that a new approach is needed to move toward an effective global response to
climate change.

(b) Responsibility as the Guiding Principle: The Brazilian Proposal®

The original Brazilian Proposal was formally introduced during the negotiations leading
up the Kyoto Protocol as a basis for implementing the concept of common but
differentiated responsibilities. Specifically, in 1997, Brazil proposed a series of 5 year
commitment periods for developed countries with the targets for each determined based
on that country’s cumulative contribution to GHG concentrations in the atmosphere. By
limiting the application of the principle to developed countries, the 1997 proposal
reflected a combination of the responsibility and capacity principles.

In terms of burden sharing among developed countries, the impact of the Brazilian
proposal was that targets were not necessarily reflective of current emissions or potential
for reduction, but rather placed higher burdens on nations that had industrialized earlier
and had therefore contributed more to GHG concentrations over time. The fairness of the
proposal very much depends on whether it is considered appropriate to consider
emissions before anyone understood the climate change consequences of those emissions.

From a punitive perspective, it is difficult to see the fairness of holding someone
responsible for something no one knew to be wrong. From an unjust enrichment and
compensation perspective, the answer is less clear. A case can certainly made that
nations generally benefited economically from the activities that lead to the increase in
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GHG concentrations over time. More questionable is whether current generations in
those countries benefit. In other words, do citizens in the UK benefit from the fact that
industrialization occurred earlier in Britain than in the United States?

Not surprisingly, the proposal was not accepted in 1997, and Parties instead opted for a
pledge based approach without reaching any consensus on principles.’' It is difficult to
see how this principle on its own will gain acceptance as a basis for allocating future
obligations. The proposal was revised in response to these and other questions raised
about the methodology.” The updated version was submitted in 1999. A question that
has been raised repeatedly with respect to the Brazilian proposal is whether historical
emissions are a good basis for allocating future responsibility. Nevertheless, the proposal
and the principle of responsibility will likely continue to play an important role in future
discussions about responsibility for climate change mitigation and adaptation.

(c) Mitigation Obligations Based on Per Capita Entitlement

Per capita emissions can be used in two different ways to determine long term mitigation
obligations. They can be used as an indicator of potential, or they can be used more
directly as a basis for allocating entitlement. So far, in the UNFCCC context, per capita
emissions have been used as an indicator, but not as a basis for allocating entitlement.
What is explored here is the use of per capita emissions as a basis for allocating
entitlements to emit or conversely obligations to reduce emissions™>.

A number of proposals have been put forward that build on the basic idea that emission
reduction obligations should be allocated on a per capita basis. The basic concept is that
there is a sustainable or otherwise acceptable level of global GHG emissions that can be
determined based on our scientific understanding of climate change. Based on this, the
right to emit up to that level is then distributed equally or equitably based on some
variation of per capita entitlement.

Proposals to implement this basic concept differ mainly in three respects. One is the
level of emissions considered to be sustainable or otherwise acceptable. Another is how
to get from the current distribution of emissions to the equal or equitable distribution of
those emissions considered to be acceptable on a long term ongoing basis. This is a
particularly important issue considering that some States have per capita emissions that
are 30 times those of other States. The third variant is whether the allocation is based
strictly on equal per capita entitlement, or whether there is some consideration of factors
that justify deviating from equal. This generally includes discussion of equitable rather
than equal distribution of entitlement, and raises the further question what differences in
circumstances might justify different per capita emissions.

The first issue is primarily about the science of climate change, how to deal with
uncertainty, and about practical limitations, such as technical, political, and economic
constraints on the ability to achieve the reductions necessary. On the one hand, it
requires consideration of what level of GHG emissions can be permitted without
compromising the ability to meet the fundamental objective of the UNFCCC as set out in
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Article 2. On the other hand, it raises questions about the lowest level of GHG
concentration that is still achievable.**

The second question is primarily about process and transition to the desired end point of
equitable distribution of entitlement to emit greenhouse gases. How can States with high
per capita emissions be motivated to implement effective mitigation measures, and what
responsibility do such States have to developing States whose emissions are much lower,
perhaps even below the ultimate per capita emissions target? Different proposals have
used different methods to motivate States to make the transition. Most proposals have
dealt in some form with equity issues for the transition period,” most commonly through
the allocation of emissions credits that can be traded to States with high per capita
emissions.

The third question is about equal versus equitable treatment. It raises issues about
national circumstances that may justify higher or require lower per capita emissions.
How should factors such as population density and the related issue of urban versus rural
populations affect per capita emission targets? What about energy exporting versus
importing States? Should factors such as States’ climates and resulting demand for space
heating or cooling be considered? Does the approach cover all emissions or only some
sources to avoid having to resolve some of these issues?

The implications of a per capita based entitlement approach to long term mitigation
obligations are discussed in some detail by Baumert in “Building on the Kyoto
Protocol”°. He summarizes the implications of this approach as follows:

(i) Merits
* Simplicity of concept
* Strong ethical basis
* Flexibility to accommodate changing scientific evidence
* Enhancement of efficiency of global trading
* Offer of incentives for developing-country participation
* Consistency with major guiding principles of the UNFCCC
* Amalgamates well with the Kyoto architecture

(ii) Demerits
* Limited global acceptability
* Limited flexibility to accommodating varying country circumstances
* Linkage with trading essential for success
 Associated issues of hot air and obligation costs®’

One particular proposal that has attempted to tackle the issues raised here is the contract
and converge concept originally put forward by the Global Commons Institute in 20007,
The first step in this proposal is to agree on the long term GHG concentration
stabilization level that the global community is committed to achieving. The second step
involves an allocation of emissions entitlement annually that is based on the idea of
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taking everyone from their baseline to a per capita share of the total entitlement in time to
avoid exceeding the GHG concentration limit set under step one.

Contract and converge thereby forces a transition from emission allocations based on
historical emissions to an allocation based on per capita entitlement over a period of time
that is dictated mainly by the global GHG concentration limit accepted as necessary to
meet the objective set out in Article 2 of the UNFCCC. To deal with fairness of the
transition for low per capita emitting States, and potential technical, political and
economic limitations in high per capita emitting States to meet steep reduction
obligations, the contract and converge approach is usually complemented with a trading
system that allows some flexibility in meeting the targets for high emitting States and
provides funding mechanisms for low emitting States.>

(d) Sustainable Development Policies and Measures (SD-PAMs)**

The focus of this approach is on how to engage developing States in climate change
mitigation. In this sense the SD-PAMs approach is not a comprehensive alternative
proposal to the Kyoto framework, but rather a proposal on how to address one particular
challenge, that of developing country engagement in mitigation. The basic concept can
be implemented in a variety of ways.

Harald Winkler and others propose a multi step approach in their Chapter on SD-PAMs
in Baumert’s book “Building on the Kyoto Protocol”*'. First, a developing State
interested in SD-PAMs has to identify development objectives, such as developing
transportation infrastructure, addressing housing needs, providing better access to clean
water and food, improving access to energy, or creating employment. Alternatively,
these objectives could flow from an overall national development strategy.

The second step involves identifying ways to make the development path more
sustainable. In the context of climate change, the focus would be on identifying ways to
meet the development path in a manner that both reduces GHG emissions and results in
an overall change to the development path that is more sustainable than the starting point.
At this stage, it is there important to quantify the benefits of the alternate development
paths identified, both generally within the umbrella of sustainability, and more
specifically with respect to GHG emission reductions as compared to the pre-existing
development path.

At this stage, the net impacts of the alternate development path for general sustainability
and for climate change mitigation have to be quantified in some form. Up to this point,
the host country can be expected to be in control of the process. When it comes to
quantifying the sustainability and climate change mitigation benefits, however, there
would likely have to be a process in place to ensure the net benefits are determined based
on consistent and accepted methodologies, much like the process for certifying CDM
credits under the Kyoto Protocol.
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It is interesting that the SD-PAMs proposal put forward by Winker essentially stops here.
There is only some vague reference to funding or credits being available for these
benefits*. Open questions in Winkler’s proposal include whether the commitments made
are voluntary or mandatory, how the change in development policies would be funded,
and how the net benefits to sustainability and climate change mitigation would be
quantified, reported and verified.

The real opportunitiy of the SD-PAMs approach likely lies in the potential to combine the
development agenda of developing States with the climate change mitigation agenda of
the developed world. To do this, there would have to be a clear link between
development assistance in the form of resources, expertise, capacity building and access
to technology and key choices made by developing States about their development paths.
The SD-PAM’s approach provides that opportunity. There would also have to be an
appreciation in developing countries that the low emission sustainable development path
is a better path to prosperity.

For example, the development path China chooses on energy and transportation in the
years to come has tremendous implications for the rest of the world. A well designed
SD-PAMs mechanisms, either as part of the Kyoto process or outside, could facilitate the
process of identifying what the developed world is prepared to contribute to motivate
China to leapfrog to renewable energy and public transportation. At the same time, that
same process would have to identify what is required to ask China to reject a
development path based on private transportation and fossil fuels that was freely
available to the developed world, and that is largely responsible for their current state of
development. The key question may be whether any level of assistance will entice
developing States such as China to make binding commitments to give up a development
path that has been used in Europe and North America to produce incredible short term
benefits.

(e) Flexible Targets, such as Intensity Targets

The basic concept behind the flexible target approach is that fixed targets, such as the
first commitment period targets in the Kyoto Protocol, may be too rigid, especially
considering fluctuations in economic activity®’. Such targets are therefore based on the
premise that we have to reduce the GHG emission without limiting economic activity. In
other words we have to decouple economic activity and GHG emission. This approach
essentially chooses economic certainty over environmental certainty, by making the
environmental goal of reducing GHG emissions the dependent variable.

This approach furthermore implicitly assumes that the level of economic activity itself is
not the problem, or that the climate change challenge does not require a stabilization or
reduction in global economic activity. Based on this premise, the dual intensity target
approach therefore seeks to provide flexibility that is linked to these factors and thereby
strives to encourage States to accept targets they might otherwise object to, due to
uncertainties about future circumstances. It requires States to improve the ratio of
economic output per unit of GHG emissions rather than to impose firm emission limits.
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Intensity targets thereby tend to err on the side of uncertainty with respect to the
environmental benefits in return for more certainty on the economic cost of climate
change mitigation. It is these aspects of the intensity target approach that have made
them controversial for use in developed States. This approach has been expressly
rejected in the Kyoto Protocol. At the same time, it is this approach that has been
implemented domestically in the United States. It has also formed a part of the
implementation strategy for some States who are Party to the Kyoto Protocol, such as
Canada’s Large Industrial Emitters Programme.**

The point made by Baumert is that the intensity target approach may nevertheless offer
some opportunities in the context of developing States. Economic uncertainty is
generally high in developing countries, much higher than in more developed States. This
level of uncertainty, in combination with the particular concern in developing countries
that climate change mitigation amounts to a limit on development may make intensity
based mitigation targets more palatable in developing States, and may therefore provide a
way forward on future mitigation commitments.*

(f) Equity as the Guiding Principle*®

The central theme of this proposal put forward by Hermann Ott and others in a report
entitles “Equity in the Greenhouse” is that equity needs to play a central role in
developing the long term direction for the climate change regime. Ott identifies four
imperatives for the reliance on equity in developing a global response to climate
change’. The legal imperative arises out of Article 3 of the UNFCCC by establishing
equity as a guiding principle.”® Ott points out that there are moral and political
imperatives as well.

It is the practical imperative that Ott then focuses on. He argues that the legal, moral and
political imperatives for equity have so far not produced an equitable response to climate
change. Rather, it has been a response that disproportionally places the burdens on those
with little or no responsibility, capacity, or potential to act. The point made is that in the
absence of equity, a global consensus on how to respond to this challenge is simply not
possible. Assuming this is the case, and that climate change requires a global response,
equity is the only option.

The authors conclude that the equity imperative requires Parties to move forward with
both mitigation and adaptation. The central question tackled is how to distribute the
responsibilities and benefits of climate change mitigation and adaptation efforts
necessary. The basic premise here is that the negotiations need to move beyond the
developed developing State divide to identify where individual States fit relative to each
other with respect to the three basic principles of responsibility, capacity and potential.
Once this is determined, obligations and benefits on climate change mitigation and
adaptation can be distributed accordingly.
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There is some discussion of the relative influence of the three principles, but no clear
resolution. The authors accept the concept that potential to mitigate is the dominant
principle for determining which States have to carry out mitigation measures
domestically, or where the reductions should be achieved. The more difficult question is
on the relationship between responsibility and capacity. There is more focus in the report
on responsibility, but what is missing is a clear connection between the general principle
of equity and the question whether mitigation or adaptation is more appropriately funded
based on current capacity to pay, or based on historical responsibility for the increase in
GHG concentrations in the atmosphere.*

The authors may be excused for sidestepping this issue, given that most countries with
high capacity also share significantly in responsibility.’® The report does suggest that
high responsibility should be more directly linked to domestic emission reductions, and
capacity more directly connected to funding mitigation and adaptation in States with less
responsibility and capacity. However, there is no indication that this distinction is
derived from anything more than a practical perspective that equates capacity with ability
to provide resources, making allocation of an obligation to provide funding and other
resources on the basis of capacity as opposed to responsibility perhaps more palatable.’’

Although equity as a guiding principle for allocation of obligations for climate change
mitigation and adaptation may have considerable appeal, a key practical question
remains. How do international negotiations progress to a point where obligations are
distributed based on equity? Is this as simple as pushing equity as the accepted norm and
demonstrating that failure to follow this approach is in violation of this norm? Is equity
an internationally accepted norm? Is it as simple as pointing to Article 3 of the
UNFCCC?

The authors of the report appear to conclude that this comes down to political leadership
in countries who are committed to responding effectively to climate change. The report
points out that historically this has meant the EU, but that this is also a key question for
other States, in particular developing countries, who could be (and perhaps need to be)
playing a leadership role. This brings up questions of why developing States have not
taken more of a leadership role. These issues, which are not explored in this report,
require a consideration negotiating capacity of developing States and the G-77 alliance.
These issues are explored in the following proposal.

(g) Overcoming the Taboos of Liability and Mitigation™

In a report released by the Oxford Institute for Energy Studies at the climate change
negotiations in Bonn, Germany in 2003, Benito Mueller and others seek to identify the
key challenges facing the climate change negotiations and then develop strategies for
overcoming them. The focus of the report is on what Meuller calls the twin taboos of the
climate change negotiations, the refusal by developed States to discuss liability, and the
refusal by developing States to discuss obligations to mitigate climate change. He relates
these taboos with key concerns of the two sides. For developing States, the key concern
is with respect to impacts and adaptation. For developed States it is that mitigation needs
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to take place globally for climate change to be slowed effectively. His proposal lays out
a very detailed plan of building trust and confidence that both Parties are prepared to
move away from their taboos as long as their key issues are resolved in the process.
Essentially, Mueller’s point is that at the moment, both sides are holding out for their
priority, and in the process, little is being done.

His proposal involves each side taking small steps toward addressing the key issues of the
other as a way to build the trust needed to enable both sides to agree to move forward
with mitigation and adaptation in parallel. Mueller therefore advocates a focus on
developing first, on funding mechanisms for impacts and adaptation, and on developing a
mitigation approach that recognizes the wide range of circumstances that exist in
developing States.”® Mueller’s proposal then considers mechanisms for making
technology available in developing States, including an expanded Clean Development
Mechanism as a way to encourage mitigation in developing States. For more advanced
developing States, Mueller proposes that they take on mitigation commitments of some
form. He then discusses how such commitments might be structured given the current
position against formal commitments in key developing States such as China and India.>*

Mueller also addresses the need to re-engage the United States.”> The preconditions for
re-engagement identified are domestic mitigation efforts in the US, a willingness by the
US administration and the federal government to engage internationally, and a
willingness by the international community to adjust the Kyoto framework to address key
concerns of the US. Based on Mueller’s analysis, the combination of the international
community moving ahead and the considerable domestic action at the state level in the
US will force the US administration to play a coordinating role. If the pressure for action
at the state level continues, so will the pressure to develop consistent rules within the US.

Once there is a clear need for national coordination of climate change law and policy in
the US, Mueller argues that it would be in the best interest of the US industries for the US
to develop rules consistent with international rules under Kyoto. This would eventually
result in industry pressure to re-engage internationally. It is important, however, to
separate motivation to re-engage internationally from motivation to move the climate
change regime forward. The factors Mueller explores do point to a possible re-
engagement, but they do not illustrate whether and why the US would re-engage in a
manner that encourages an effective global response to climate change rather than further
delay.

Mueller concludes that the re-engagement of the US, engagement of key developing
countries such as China and India in mitigation efforts in combination with the building
of mutual trust will be key. Related to this, the study identifies the need the build
negotiating capacity in developing Parties, and the need to make progress on the issue of
responsibility for impacts and adaptation in developing States.

What is missing is a convincing argument that the step by step movement past the twin

taboos of liability and mitigation will actually motivate any of the key States, such as
China, India, and the US. This is particularly problematic with respect to the US, where
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it is difficult to see any benefit other than the contribution to solving a global problem,
admittedly one that will have local consequences. Assuming the motivation is there
based on an acceptance that global cooperation on the issue of climate change is in the
interest of all, Mueller’s approach does provide a possible roadmap past the current
impasse.

(h) The Multi Track Approach

There is a general recognition that no one approach in isolation is likely to be at the same
time the most environmentally effective, equitable, economically and politically
acceptable, and practically achievable. In particular, there is an emerging recognition by
academics, researchers and negotiators that approaches may have to differ for adaptation
and mitigation. Furthermore, even on the mitigation side, it is becoming clear that
different approaches may be needed depending on a combination of the relative level of
responsibility and capacity of a given Party State. This recognition was implicit in a
number of approaches described above, and expressly recognized in others.”® The need
for multiple solutions is here illustrated in a proposal put forward by the Climate Action
Network (CAN) at a side event at the 9™ Conference of the Parties in Milan, Itlay in
December, 2003.”’

The CAN Proposal identifies three tracks for post 2012, the Kyoto track, a
decarbonisation track and an adaptation track. The Kyoto track essentially continues
with fixed emission reduction targets for Annex I countries. It is expected that with time,
some but not all Non-Annex I countries will join the Kyoto track. The proposal suggests
that future commitments should be determined on the basis of historical responsibility,
capacity, and potential for reductions.”® This track is also seen as the mechanism for
implementing the principle that developed countries need to go first, a crucial part of the
concept of common but differentiated responsibility.

The decarbonisation track is a second mitigation track that is designed to ensure that
some form of mitigation action takes place in most of the States that are not part of the
Kyoto track. The CAN proposal advocates for decisions about the choice of track based
mainly on a Party’s state of development. The most developed States would have
mitigation obligations under the Kyoto track. The majority would fall under the
decarbonisation track™. The least developed States would not have any obligations to
mitigate, and would therefore be exempt from both the Kyoto and the decarbonisation
track.

The proposal does not identify in detail how individual Party’s mitigation obligations or
commitments would be determined. It does exempt those Parties from fixed emission
reduction obligations. The SD-PAMs approach described above is references as a
possible way to implement the decarbonisation track. The key component of the proposal
is that the nature and extent of the mitigation commitment and obligation for Parties in
this track will vary. It will depend on capacity, such as available resources and
technologies. For more developed Parties, firmer obligations would be expected. For the
least developed States, any effort on mitigation would be purely voluntary
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The third track is referred to as the adaptation track. It serves to ensure those with higher
responsibility and capacity provide adaptation assistance to those with lower capacity and
responsibility. The focus of the proposal is on providing adaptation assistance to the least
developed and the most threatened Parties. Obligations to contribute appear to be based
on responsibility. The proposal contemplates that Parties eligible for adaptation
assistance under this track may also take on some mitigation obligations. One would
anticipate that such obligations would generally fall within the decarbonisation track,
though the proposal leaves open the possibility that a Party that takes on Kyoto type
targets might still be eligible for adaptation assistance. A well developed small island
State with low historical emissions may provide an example.

The basic concept appear to be that the respective roles a given Party will be asked to
take on will depend on its relative responsibility, capacity and potential at a given time.
Equity, in particular intergenerational equity, is identified as a guiding principle, as are
the principles of responsibility and capacity. The proposal places less emphasis on the
principle of mitigating potential. Clearly, these efforts to combine various approaches to
develop an overall long term strategy for moving from the current state to an equitable
distribution of GHG emissions globally at overall levels that are sustainable is still in its
infancy. They do show considerable promise in addressing at least some of the key
concerns that have been expressed by Parties during the course of negotiations over the
past few years®.

(i) Other Efforts

In addition to these more formal proposals, there are of course numerous efforts under
way at any given point within and outside the Kyoto process that have the potential to
influence the future evolution of the negotiations and the climate change regime.
Examples include the EU position on future targets®', proposals made by Italy at COP 10
to move toward intensity targets to bring the US back on board,* various efforts by
British Prime Minister Tony Blair to bring the US back to the negotiating table on
climate change®, and regional efforts within the context of the CEC to motivate the US
to take domestic mitigation action. In a recent communication from the Commission of
the European Communities, the possibility of a separate and complementary process
involving the G-8 and key developing countries such as China and India is raised®*.

Another effort worth noting is the push for international cooperation on renewable energy
that arose out of the World Summit on Sustainable Development in Johannesburg, South
Africa, in 2002 (WSSD)®. The United States opposed the creation of an international
renewable energy agency at WSSD, as well as a renewable energy target. States
nevertheless agreed to cooperate to promote the use of renewable sources of energy. The
first step following WSSD toward global cooperation on renewables was the 2004
Conference in Bonn, Germany.®® In the absence of concrete outcomes, it is too early to
predict what form this effort will take, let alone what results it will achieve. It does,
however, serve as an example of an alternative and possibly complementary approach to
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Kyoto, one that has the potential to provide a positive external influence on the climate
change regime.

If this effort is able to make renewable energy competitive on a broad scale globally, and
if it can achieve this without universal support, but rather with a coalition of the willing,
this effort on renewables may do as much for climate change mitigation and sustainable
development than any binding obligations under the climate change regime. It remains to
be seen whether sufficient level of cooperation on renewables is achievable, or whether
the same interests that are preventing more progress on climate change will also prevent
meaningful global cooperation to assist with the breakthrough of renewables and other
technologies that are part of the solution.

It is important to consider the limitations of such efforts. Renewables initiatives, for
example, are not likely to address broader development concerns of developing countries,
nor will they address adaptation. Even with respect to climate change mitigation,
renewables are clearly only a modest part of the solution. As discussed in Chapter 8,
finding ways to reduce energy consumption is likely to be the single most important
climate change mitigation measure.®’

(4) KEY CHALLENGES FOR THE NEGOTIATIONS

The following key actions need to be taken by some or all States to ensure an effective
response to the climate change challenge:

*  Domestic Action: Many States will have to make significant emission reductions
domestically, either relative to current emissions or compared to business as usual
projections.

* International Assistance: States with greater capacity will have to support
reduction and adaptation efforts in States with lower capacity.

* International Liability: Some States may have to compensate other States or some
of their inhabitants for the impacts of climate change.

¢ Commitment to Low Emissions Path: Some States may have to commit to a low
emissions development path in return for receiving assistance on mitigation and
adaptation.

The question posed here is what stands in the way of these key actions, and what can be
done to overcome those barriers?

The need to make domestic emission reductions in developed countries is in principle not
controversial. The differences between allocation of responsibility to make domestic
emission reductions based on historical responsibility and current capacity are not major,
suggesting that this should not stand in the way of agreeing on long term emission
reduction targets in developed countries. Compliance with the Kyoto first commitment
period obligations should provide the basis for more meaningful reduction targets in the
future for two reasons. It will provide better information about the relative economic
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consequences of making reductions. It will also ensure a level of trust that all developed
countries are prepared to carry their share of the burden.

One challenge will be the engagement of the United States in some form of international
commitment to make domestic emission reductions. Acceptance of historical
responsibility as the dominant principle might provide an avenue for engagement, given
that this principle would place a relatively higher burden on developed countries that are
already doing more, such as a number of EU States. Furthermore, it is important to
recognise that there has been considerable effort in the US to begin to reduce domestic
emissions, what is missing is the international commitment to do so, and the cooperation
with other developed States toward more meaningful, effective targets in the future.*®

With respect to domestic emission reductions in developing countries, however, the issue
is more complicated. Domestic emission reductions from current emissions are a non-
starter in most developing countries, given the relatively low levels of emissions in those
countries. This really leaves the question of emission reductions compared to business as
usual projections. Even here, there seems to be general acceptance that this can only be
expected in the context of assistance from higher capacity States.

Another key issue appears to be how to motivate climate change mitigation action in
States other than Europe and Japan, the two places that appear to be ahead of the
international community on this in terms of domestic action. Much of this likely comes
down to the United States. What will it take for the US to take climate change seriously
domestically, and to lead on this issue internationally? Short of creating an economic
incentive to motivate US leadership, there is no clear answer to this question.®’

With respect to international assistance, there also appears to be some recognition in line
with the capacity principle, that there is some obligations by those with greater capacity
to assist those with lower capacity’® to mitigate and possibly assist with adaptation. The
question is whether this takes place in the context of capacity (with some conditions
imposed on the recipient of the assistance) or in the context of responsibility (presumably
with less or no conditions).

The question of liability for climate change impacts is highly controversial, and is not
likely to be solved through negotiations. It has so far largely been avoided, undoubtedly
in part because of the potential implications and because it only arises to the extent that
efforts to avoid harmful climate change are unsuccessful. What has become clear,
however, is that resolving the issue of ultimate liability may be a prerequisite for the
motivation needed to bring States to the negotiating table with a willingness to agree to
effective measures to mitigate climate change.

This may mean that existing international law has to be put to the test to determine
whether it can resolve the question of ultimate liability.”' As discussed in Chapters 5 to
8, International human rights norms, customary international law, and rules established
under other regimes such as the WTO and UNCLOS may provide a basis for resolving
the liability issue. Other, more general efforts, such as the International Law
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Commissions work on State responsibility and liability,”> while of some promise, is less
likely to be effective here because it requires a level of agreement that is not likely to be
achievable on the climate change issue, given the current understanding of the stakes.

The issue of developing countries agreeing to a low emissions path in return for
assistance on mitigation and adaptation is also very controversial. In the short term, one
of the key questions appears to be how to engage emerging economic powers in climate
change mitigation. The conventional wisdom appears to be that China, India, Indonesia,
Brazil and Nigeria will not become full participants in mitigation efforts for decades to

3
come.7

Why is it that developed countries are not willing to work with developing countries to
achieve reductions in combination with development assistance, essentially assisting in
putting those countries on a sustainable development path? The answer appears to be an
unwillingness to accept responsibility and acknowledge liability”* by developed States.
There are numerous signs of this throughout the evolution of the climate change regime.
Failure to agree on funding mechanisms for climate change adaptation or mitigation in
developing States based on responsibility is perhaps the clearest illustration.”” Another
signal is the rejection of responsibility as a guiding principle for developing emission
reduction targets under the Kyoto Protocol in 1997."°

This further highlights the need to resolve the liability issue outside the negotiations to
allow the Parties to get past the current impasse. If the answer is that there is no liability
for climate change resulting from anthropogenic GHG emissions, then the negotiations
can proceed on the basis of capacity. Under those circumstances, higher capacity States
would be reasonable in expecting some agreement to choose a lower emissions
development path in return for the assistance provided.

If the answer is that those responsible for the GHG emissions are liable to those affected
by climate change, it is equally clear that any assistance would be a liability mitigation
strategy by those with the greatest historical responsibility. In that context, it is less
likely that developing countries could be expected to accept conditions in return for
assistance. At the same time, the risk of liability would be a motivator to choose a low
emissions development path for all, including developing countries.

In the end, it is difficult to see how States will escape some form of liability for future
impacts, especially if the response from key developed countries with high emissions
continues to lag far behind the scientific evidence of the harm these emissions will cause
in the future. Principles such as polluter pays, International Court of Justice Rulings on
customary law obligations such as the Trail Smelter decision, statements on State
responsibility in soft law instruments such as Stockholm and Rio, and the work of the
International Law Commission all point to some form of responsibility and liability for
extraterritorial impacts of actions taken within a State’s boundaries.”’

There clearly will be considerable debate over issues such as when the science is
sufficiently strong to establish the link, and whether responsibility is linked to knowledge
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of the problem, but ultimately, it is inconceivable that the international community will
stand by indefinitely and continue to allow the least developed States to suffer the
consequences of climate change without holding those responsible for the majority of the
GHG concentrations responsible in some form. Any delay on the mitigation side is
tantamount to debating the wording of a house insurance policy while the house is
burning down, rather than putting out the fire.

Other than the underlying dispute over liability, why is it that developing countries are
not willing to accept some constraints on GHG emissions in return for further reductions
in Annex I countries and some assistance in achieving their targets? The answer is not a
straight forward one. Certainly, any acceptance of a commitment to limit GHG
emissions in developing countries is seen as a potential constraint on development.
Whether that potential materializes depends on whether the development path of a given
country intersects at some point in the future with the GHG emission limit accepted by
that country. Given the relative low capacity in these countries, and the priority to meet
the basic needs of their populations, their ability to choose a low emission development
path depends on the assistance they will receive from developed States.

So far, the negotiations on assistance to developing States and Annex I Party emission
reduction efforts have combined to send the message to developing countries not to
expect much help and that GHG emission reductions and economic growth are
incompatible. Negotiations on capacity building, technology transfer, and adaptation
help for developing countries in the context of the implementation of the Kyoto Protocol
have been abysmal.”® Efforts by Annex I Parties to reduce their GHG emissions while
continuing to grow economically have had limited success at best.”” The overall message
from developed to developing States to date, whether it is accurate or not, has been that
emission reductions come with a heavy economic price, and that developed States cannot
be counted on to pay that price.

It is also important to recognize that for developing States, the issue of responsibility or
liability is not limited to mitigation. It is generally accepted that developing States will
feel the impacts of climate change disproportionately, that they are disproportionately
unequipped to adapt, and that their contribution to the problem to date has been
disproportionately low. As aresult, it is not surprising that developing States have
focussed on impacts and adaptation over mitigation. The fact that developed States have
to date not shown much willingness to provide funding, build capacity, transfer
technology or provide other resources to developing States on either mitigation or
adaptation is a further deterrent to developing country engagement on mitigation.

To summarize, to get to an effective global response to climate change, the following
needs to happen:

* Developed States need to either demonstrate by example that economic
growth and climate change mitigation are compatible, or demonstrate that
a high quality of life is possible without continued economic growth and
with reduced GHG emissions
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* Developed States need to demonstrate a commitment to assisting
developing States in achieving comparable quality of life for its citizens
without high levels of GHG emissions

* The role of historical responsibility needs to be resolved, as it appears to
be at the heart of the current impasse. Once this is done, the question of
the terms under which higher capacity States will assist lower capacity
States must be resolved.

The question is how do we get there? A combination of an acceptance of responsibility
and liability by high GHG emitting States and a much higher level trust by developing
States appears to be the combination of change in circumstances required to make
meaningful progress. Movement toward compliance with Kyoto obligations is likely to
be an essential step in building trust among Member States. Developments in the
science of climate change, assuming current trends continue, will increase the motivation
for all States to take this issue seriously. Developments in technology can play an
important role in demonstrating that lower GHG emissions does not mean lower quality
of life, whether or not it means less economic output. However achieved, it is crucial that
there be significant development assistance from higher to lower capacity States, and that
the assistance be directed effectively to ensure a low emission development path in the
lower capacity States.

What about responsibility for impacts and adaptation? Is this an issue that needs to be
addressed to make progress on the mitigation side? Clearly, it would greatly assist the
negotiations if Annex I countries accepted liability for adaptation cost based on
responsibility principle. For one, it would provide motivation to take action to prevent
climate change.*® However, assuming that this is next to impossible to achieve in the
context of the climate change negotiations,®' can an Annex I commitment to taking
responsibility for mitigation in Non-Annex I Parties be enough to break the impasse?

Given the potential net benefit to developing States of mitigation assistance that also
helps with development goals, the answer is probably yes. There is every reason to think
that a serious commitment to combine mitigation and development assistance will be
received favourably by developing States even in the absence of a commitment to
adaptation assistance. The more difficult practical question is when and under what
circumstances would key developed States such as the US even agree to a meaningful
commitment to fund mitigation in developing States?**

It seems that a strategy of development assistance toward a low GHG development path
can build capacity to deal with impacts and adaptation, and can reduce the need for
adaptation. That is not to say that there will not be need for adaptation help. If, however,
mitigation is offered now in the context of a comprehensive sustainable development
assistance strategy, it is not clear on what basis developing States would say no.

5. PROGNOSIS FOR THE CLIMATE CHANGE REGIME
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The future of the climate change regime remains uncertain. Until the issue of liability for
climate change impacts is resolved, it is unlikely that a completely satisfactory and
effective way of distributing future obligations can be found. In the meantime, other
crucial steps toward an effective regime can be taken. A number of external influences
may also have a significant impact on the regime. Developments in the science of
climate change are one. Technological advances to assist with mitigation are another, as
is the growing gap between energy demand and supply globally. The need for
international cooperation, as evidenced by such developments, is likely to put increasing
pressure on States to find a way forward.

In the process, the current impasse in the climate change negotiations, if it continues, will
put increasing pressures on existing international regimes to apply existing rules to the
climate change context to motivate international cooperation. This in turn may motivate
States to work to overcome the impasse through a combination of negotiations and the
use of existing legal tools, such as those covered in Chapters five to eight and other
mechanisms such as the use of the International Court of Justice to clarify the line
between customary rules of State sovereignty and State responsibility.

The various proposals being considered for the climate change regime implicitly either
propose one or a combination of the three principles as guiding principles for the long
term targets, or seek to sidestep the issue by proposing allocations without positioning
them in the context of these principles. Furthermore, a number of the proposals are
preoccupied with the transition period rather than the equity of the final outcome in terms
of the allocation of mitigation and adaptation obligations and impact liability. At the
same time, there are a number of proposals that should be able to accommodate a
principled approach to long term mitigation and adaptation obligations, once Parties
resolve their differences over the underlying principles. The Multi-Track approach
appears particularly well suited to provide a framework for the negotiation of future
obligations.

Regardless of which of the proposals is used, the analysis carried out in this dissertation
points to the following steps to a more effective climate change regime:

* The inequity of the position of a number of key developed countries, most
notably Australia and the United States should be exposed through credible
international and domestic legal means, such as those explored in Chapters 5 to 8,
as well as the International Court of Justice™, and domestic tort claims™*.

* For negotiations on future commitments to succeed in achieving international
consensus on targets that are effective in mitigating climate change, the
negotiating capacity of developing countries, especially the least developed
countries, needs to be enhanced to reduce the influence of OPEC within the G-
77, and to allow developing States to formulate positions that will ensure
effective mitigation without compromising legitimate development objectives™.

* Considerable work needs to take place bilaterally between developed States and
emerging economies, such as China, India and Brazil. An agreement between
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these two groups on mitigation and development assistance in return for a low
emissions development path is crucial.

Given the complexity of the issues, the state of negotiations, the position of the current
US administration, and the absence of consensus on principles to guide future
negotiations it is unlikely that the current impasse will be resolved easily or quickly. At
the same time, if current trends continue, the pressure on States to move forward with
more meaningful mitigation measures globally will increase significantly over the next
decade. Re-engagement of the United States, compliance with the first commitment
period targets, and better leadership from the EU and developing States are essential
prerequisites for the evolution of the regime. Clarification of liability for impacts and
State responsibility for climate change under existing rules of international law can also
greatly enhance the prognosis for the climate change regime.
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